John Smith Children’s Trust
THIS AGREEMENT is entered into at Grand Traverse County, Michigan between John Smith, of Leelanau County, Michigan (referred to as the Settlor), and his attorney, George F. Bearup, Esq., of Grand Traverse County, Michigan designated as the Trustee (referred to as the Trustee). The Trustee shall hold that property, together with any other property that he may receive from the Settlor or from any other source, for the benefit of Robert Smith and Mary Smith (each of whom is referred to as the beneficiary), upon the following terms and conditions:

RECITALS:

A. From time to time words with specific legal or interpretive significance may appear in italics. For ease of reference, throughout this Trust the Settlor, John Smith, is referred to in the first person singular, e.g., I; me; mine; my. This Trust and all Schedules that are incorporated in it are collectively referred to as the Trust. The Trustee is referred to in the third person singular, as either the Trustee or it.

B. This Trust is primarily for the benefit of my children. My children are: Robert Smith and Mary Smith. All references in this Trust to my children or my child are to these two (2) identified individuals. From time to time a child may also be referred to as a trust beneficiary.

C. My intent is to have the Trustee take title to and hold in trust, upon the terms and subject to the uses and purposes described in this Trust, certain assets and other property presently belonging to me. Additional property may also be transferred in the future to the Trustee, by way of lifetime transfers or by way of proceeds from insurance policies, or by way of transfers pursuant to the terms of my Will, or the Will of another person, or by way of transfers pursuant to directions contained in other trust instruments, or under any other manner. Such additional property shall also be held by the Trustee upon the terms and subject to the uses and purposes described in this Trust, whether or not such additional property is added to and identified on Schedule A.

NOW THEREFORE, in consideration of the Recitals, which are incorporated by reference in this Trust, the Trustee and I agree as follows:

SECTION I FORMATION OF THE TRUST

1.1 Name. This Trust shall be formally referred to as the JOHN SMITH IRREVOCABLE CHILDREN’S TRUST DATED DECEMBER ___, 2000. For ease of reference, this Trust shall be referred to as the SMITH CHILDREN’S TRUST.

1.2 Trust Property. Upon the execution of this Trust, I transferred to the Trustee the sum of Ten dollars ($10.00), the receipt of which is acknowledged by the Trustee, as the original trust estate. Additional property may also be added to the trust estate at any time by any person, by testamentary transfer, by assignment of insurance contract, by beneficiary designation, by insurance purchase, by trustdesignation, by direct purchase, or with the consent of the Trustee, by inter vivos transfer. All original and additional property held in this Trust is collectively referred to as the Trust Estate. The assets that comprise the Trust Estate are listed on the attached Schedule A that, from time to time, may be amended or supplemented.

1.3 Settlor’s Purpose and Intent of Trust. My intent in creating this Trust is that all gifts made to this Trust shall be complete and gifts of present interests for federal gift tax purposes unless otherwise designated by me or another Donor, and the assets held in this Trust, including any life insurance proceeds paid to it, shall be excluded from my gross estate for federal estate tax purposes. All provisions of this Trust shall be construed in such a manner as best to effect this expression of my intent.

SECTION II Creation of Various Trusts

2.1 Two Trusts for Each Child. The Trustee shall establish four (4) separate and distinct trusts, two (2) for each of my children.

2.2 Identification of Each Trust.. Each separate trust created in Section 2.1 shall be identified either by a number or letter. The names of the my present living children and their social security numbers and the numbers and letters assigned to each child’s trust follow: 

	Name
	Social Security Number 
	Trust Number 

	Robert Smith
	__ –__ –__
	1 

	Robert Smith
	__ –__ –__
	A 

	
	
	

	Mary Smith
	__ –__ –__
	2 

	Mary Smith
	__ –__ –__
	B 


The trusts established for each of my children which are identified by a number (e.g., 1 and 2) are governed by Section IV of this Trust. The trusts established for each of my children which are identified by a letter, e.g., A or B, are governed by Section V of this Trust. By way of example, the trust established for Robert Smith, established under Section IV, shall be known as the “Robert Smith Trust - A.” If the trust is funded under Section V for that same child, that separate trust shall be known as the “Robert Smith Trust- 1.”

2.3 Written Instructions on Funding. The Trustee shall continue to hold the property originally transferred to it, described on Schedule A, in trust. The Trustee may from time to time accept additional property transferred to it by me or any other Donor and in any manner, inter vivos, or otherwise. However, the Trustee shall not accept any additional property when the transfer not accompanied by written instructions to the Trustee from me, a Donor, or any other transferor, whether contained in an instrument of transfer or otherwise, sufficient to identify the transferor, and directing to which trust or trusts identified in Section 2.2 the property is to be added. Upon the receipt and acceptance of property accompanied by such written instructions, the Trustee shall add the property to such trust or trusts held by her, and in such proportions and in such manner as is consistent with my, the Donor’s, or the transferor’s written instructions.

2.4 Separate Trusts. While all such trusts that are created under Section 2.2 may commingle their trust assets for investment purposes, for all other purposes each trust shall be independent and separate from one another and each shall be accounted for and administered separately from the others.

2.5 Tax Purposes. This Section is intended to identify some of my express purposes in creating this Trust. All provisions of this Trust or the trust created under this Trust (collectively referred to as the Trust) shall be construed so as best to effect these express purposes. No Trustee shall exercise any discretion in a manner that may reasonably be expected to frustrate the accomplishment of any of these express purposes. 

2.5.1 Completed Gifts. All gifts made to this Trust shall be complete gifts of present interests for federal gift tax purposes.

2.5.2 Estate Tax Exclusion. The assets of this Trust shall be excluded from my gross estate and that of my spouse for federal estate tax purposes.

2.5.3 Income Taxation. This Trust shall be separate taxpayers for federal income tax purposes. At no time shall any trust be deemed to be owned by me for federal income tax purposes.

2.5.4 Tax-Sensitive Powers. The Trustee may make no distribution or expenditure that discharges a legal obligation of mine or that gives to me any pecuniary benefit. The Trustee may not participate in the exercise of any discretion to distribute that principal to himself or herself other than for his or her health, education, support, and maintenance, or any of them, nor may any Trustee participate in the exercise of any discretion to distribute or expend trust principal or trust income in a manner that discharges a Trustee’s personal obligation to support the beneficiary. If this Section 2.5.4 precludes all of the Trustees from exercising discretion otherwise granted them under this Trust, an independent person may be named by the Trustee to act as an additional Trustee with the sole authority to exercise these discretions.

2.5.5 Not a Grantor Trust. I intend that this Trust shall be a separate taxpayer for federal income tax purposes. Consequently, none of the powers granted to the Trustee shall enable:

A. anyone to purchase, exchange, or otherwise deal with trust principal or trust income for less than adequate and full consideration in money or money’s worth;

B. me, the Trustee, or any entity in which I, the Trustee, or both own or possess a substantial interest, to borrow the principal of the Trust, directly or indirectly, without adequate interest or security;

C. anyone but the Trustee to vote or direct the voting of any corporate shares or other securities of the Trust, or to control the Trust’s investments or reinvestments by direction or veto;

D. anyone to require the Trustee to exchange trust property by substituting other property of equal value; or the Trustee to use trust income or trust principal to pay premiums on policies of insurance on my life or the life of my spouse.

SECTION III Irrevocability

3.1 Renunciation by Settlor. Notwithstanding any other provision of this Trust or any statute or other provision of law to the contrary (e.g. intestate succession laws), I renounce, disclaim or waive all interests, either vested or contingent, including reversionary interests or possibilities of reverter that I may at any time otherwise hold or be determined to possess in the income or principal, or both, of this Trust or any trust created under it.

3.2 Governing Law. This Trust and its validity as to its irrevocability shall be interpreted and administered under the laws of the State of Michigan. However, this Trust may be administered at any location that may meet the needs of the Trustee then serving the Trust. However, the determination of the competency of any beneficiary shall be governed by the laws of that beneficiary’s domicile at the time that the competency determination is made.

3.3 Trustee’s Construction of Instrument. The Trustee shall construe the provisions of this Trust. Any construction of the Trust, or any action taken on that construction by the Trustee who acts in good faith, shall be final and conclusive. The Trustee may correct any defect, supply any omission, or reconcile any inconsistencies in the Trust’s provisions in such manner and to such extent as the Trustee shall deem expedient to carry the same into effect. The Trustee shall be the sole, final and conclusive judge as to such expediency. However, such authority conferred upon the Trustee shall be exercised by the Trustee only in his fiduciary capacity. Furthermore, the Trustee shall neither participate in nor shall he exercise any such authority under this Trust if his interest in the Trust would be affected by the exercise of such discretion and authority under this Section 3.3. I intend that any transfers made to this Trust shall be deemed present interest as contemplated by Internal Revenue Code of 1986, or as it may be amended (IRC) §2503(d) or (IRC)§2503(c).

3.4 Amendment by Settlor and Trustee
3.4.1 Settlor’s Release. I shall possess the right of amendment, which shall be exclusively restricted to the release, surrender or enunciation of privileges or powers otherwise retained (or acquired) by me under this Trust and, to that extent, such Trust shall be deemed subject to amendment. However, in no event shall the substantive provisions of this Trust regarding the accrual or distribution of trust income or principal, the duration of this Trust, the identity of trust beneficiaries, or the scope of permissible investments by the Trustee be altered by my retained right.

3.4.2 Trustee’s Release and Right to Compromise. The Trustee may also, upon giving written notice to the beneficiaries, surrender, disclaim, release or relinquish, either in whole or in part, or reduce in scope, any administrative provision of this Trust which causes unanticipated tax liability, or which is necessary to conform the administrative provisions of this Trust to the requirements of any taxing authority. The Trustee is, therefore, expressly authorized to enter into any agreements with the Internal Revenue Service, the Michigan Department of Treasury, or any other governmental body or official and to execute, from time to time, any declarations of policies ordisclaimers restricting the discretion given to the Trustee as well as to take any acts which, in the discretion of the Trustee, tend to minimize the income taxation imposed on this Trust’s income or which inadvertently attribute all income generated by this Trust to me pursuant to IRC §§671 through 679. In addition, this Trust may be formally amended by the Trustee to correct any clerical error, or to more clearly and correctly carry out my intent as expressed in this Trust.

3.5 Trust Protector. Notwithstanding any other provision of this Trust:

3.5.1 Appointment. I nominate and appoint John Scott, Esq., as the Trust Protector of this Trust. If John Scott, Esq., fails to act, or is unable to continue to act as Trust Protector, he may (but is not required to) appoint any one or more successor Trust Protector as provided in Section 3.5.4 below. Any person selected as a Trust Protector must not be related and/or subordinate to me, or to any vested beneficiary under this Trust. For this purpose related and subordinate have the same meaning as they have under IRC §672(c). No trust share created under this Trust is required to have a separate Trust Protector acting with respect to that trust share.

3.5.2 Scope of Authority. The Trust Protector may, with respect to any trust share as to which the Trust Protector is then acting, modify or amend:

A. This Trust’s administrative provisions relating to the identity, qualifications, succession, resignation, removal and appointment of the Trustee;

2 The financial powers of the Trustee, but only with the Trustee’s prior written consent;

3 The withdrawal rights granted under Section 2.3.1 this Trust (except a withdrawal right that has already matured at the time the Trust Protector seeks to exercise the power conferred under this Section 3.5.2) so as to preserve the annual exclusion gift tax treatment of transfer to this Trust; and

4 The terms of any trust share created under this Trust with respect to: (i) the purposes for which the Trustee may distribute trust income and trust principal, and the circumstances; (ii) factors the Trustee may take into account in making such distributions; and (iii) the termination date of the trust share, either by extending or shortening the termination date (but not beyond the applicable perpetuities period).

3.5.3 Limitation on Trust Protector’s Authority. However, the Trust Protector shall not possess the power to amend this Trust: (i) to add one or more persons to the group of beneficiaries under it; (ii) to delete one or more persons from the group of beneficiaries under it; or (iii) to affect the amount of income or principal that may be withdrawn by or distributed to or for the benefit of any named trust beneficiary.

3.5.4 Successors. The Trust Protector acting from time to time may appoint any one or more individuals (who are not related and/or subordinate to me or to any vested beneficiary under this Trust) as successor Trust Protector. Any appointment of a successor Trust Protector shall be in writing, may be made to become effective at any time or upon any event, and may be single or successive, all as specified in the instrument of appointment. The Trust Protector may revoke any such appointment before it is accepted by the appointee, and may specify in the instrument of appointment whether it may be revoked by a subsequent Trust Protector. In the event that two or more instruments of appointment or revocation by the same Trust Protector exist and are inconsistent, the latest by date shall control and be binding upon the Trustee.

3.5.5 Resignation; Removal. Any Trust Protector may resign by giving prior written notice to the Trustee. In addition, at any time and from time to time, the Trustee(s) may remove, with cause, a Trust Protector acting under this Trust.

3.5.6 Several Protectors. All trusts created under this Trust need not have or continue to have the same Trust Protector. The provisions of this Trust that relate to the Trust Protector shall be separately applicable to each trust share or portion held or created under this Trust.

3.5.7 Limitation of Rights. Notwithstanding any other provision of this Trust, the Trust Protector shall not participate in the exercise of a power or discretion conferred by this Trust for the direct or indirect benefit of the Trust Protector, the Trust Protector’s estate, or the creditors of either, or that would cause the Trust Protector to be considered as possessing a general power of appointment within the meaning of IRC §§2041 and IRC 2514, as amended.

3.5.8 Renounce Rights. The Trust Protector acting from time to time, if any, on his or her own behalf and on behalf of all successor Trust Protectors, may at any time irrevocably release, renounce, suspend, cut down, or modify to a lesser extent any or all powers and discretions conferred on the Trust Protector under this Trust by a written instrument delivered to the Trustee.

3.5.9 Exoneration. The Trust Protector shall have no duty to monitor any trust share or portion created under this Trust in order to determine whether any of the powers and discretions conferred under this Trust should be exercised. Further, the Trust Protector shall have no duty to keep trust beneficiaries informed as to the acts or omissions of others or to take any action to prevent or minimize loss. Any exercise or nonexercise of the powers and discretions granted to the Trust Protector shall be in the sole and absolute discretion of the Trust Protector, and they shall be binding and conclusive on all persons. The Trust Protector is not required to exercise any power or discretion granted under this Trust. Absent bad faith on the part of the Trust Protector, the Trust Protector is exonerated from any and all liability for the acts or omissions of any other fiduciary or any beneficiary under this Trust or arising from any exercise or nonexercise of the powers and discretions conferred under this Trust.

3.5.10 Beneficiary’s Withdrawal Rights; Subchapter S Requirements. Notwithstanding anything contained in this Section 3.5 to the contrary, a power granted under this Section 3.5 shall not be exercised in a manner tha would impair a trust beneficiary’s existing withdrawal rights or cut off a trust beneficiary’s powers over such withdrawal rights under Section 2.3.1, or that would violate any of the Qualified Subchapter S Trust requirements for any trust created as a QSST.

SECTION IV Minor’s Trust - Distribution of Income and Principal

Each child’s trust share shall be held, administered and distributed subject to the following terms and limitations. 

4.1 Discretionary Distributions. Until the beneficiary attains the age of twenty one (21) years, the Trustee may, in her sole discretion, from time to time distribute to the beneficiary, or use or apply for that beneficiary’s benefit, any portion or all of the trust income from and, to the extent the trust income is inadequate, the trust principal of that beneficiary’s trust, for that beneficiary’s health, support, care, education, and welfare as the Trustee deems advisable in the Trustee’s sole discretion. Any income that is not distributed shall be held, accumulated, and annually added to trust principal by the Trustee.

4.2 Beneficiary’s Right of Withdrawal at Age 21. The beneficiary shall possess the right, within thirty (30) days before the beneficiary’s twenty first (21st) birthday, to withdraw the entire trust estate (meaning trust principal and accrued and undistributed trust income) or any portion of the trust estate, by delivering a signed instrument to the Trustee. The Trustee shall notify the beneficiary of this election not later than sixty (60) days prior to the beneficiary’s twenty first (21st) birthday. Upon receipt of the beneficiary’s withdrawal request, the Trustee shall immediately distribute to the beneficiary so much or all of the remaining trust estate as the beneficiary shall have requested, free from the restrictions of this Trust.

4.3 Extension of Trust Term.

4.3.1 Failure to Withdraw: Right to Income. In the event and to the extent that the beneficiary fails to exercise his or her right to withdraw the remaining trust estate as provided for in Section 4.2, and thus the term of the beneficiary’s trust continues, the Trustee shall, from and after the time the beneficiary attains the age of twenty one (21) years, distribute to or for that beneficiary’s benefit all of the net income from the trust in convenient installments, at least semi-annually.

4.3.2 Failure to Withdraw: Discretionary Principal Distributions. The Trustee may distribute so much or all of the trust principal to the beneficiary as the Trustee, in the Trustee’s sole discretion, deems appropriate for the beneficiary’s health, education, support, and maintenance, taking into consideration any other income or financial resources then available to the beneficiary of which the Trustee then possesses knowledge.

4.3.3 Distribution of Trust Principal. Upon attaining the age of twenty five (25) years, the beneficiary shall be entitled to withdraw one-third (33–1/3%) of the remaining principal of the trust as of that date. Upon attaining the age of thirty (30) years, the beneficiary shall be entitled to withdraw one-half (50%) of the then remaining principal of the trust as of that date. Upon attaining the age of thirty five (35) years, the beneficiary shall be entitled to withdraw all of the remaining principal of the trust estate. The beneficiary’s right of principal withdrawal is a privilege that may be only exercised voluntarily by the beneficiary and its does not include an involuntary withdrawal of principal.

4.4 Disposition upon Beneficiary’s Death: General Power of Appointment. Upon the death of a beneficiary the Trustee shall distribute the trust estate to, or in trust for the benefit of, such person or persons, including the beneficiary’s estate, the beneficiary’s creditors, or the creditors of the beneficiary’s estate, as the beneficiary appoints and directs by Will, specifically referring to this general testamentary power of appointment. To the extent the beneficiary does not effectively exercise this general testamentary power of appointment, the trust estate, together with all accrued and undistributed income, if any, shall be immediately paid and distributed as follows:

4.4.1 Descendants. To that beneficiary’s then living descendants, per stirpes, if any (subject, however, to the limitations of Section 4.4.4 below), but:

4.4.2 Other Child. If there are no living descendants of that beneficiary, then to my other child, if any (subject to the limitations of Section 4.4.4 below), but:

4.4.3 Heirs at Law. If there is no other child described in Section 4.4.2 then living, then to that beneficiary’s then living heirs at law, such persons to take the proportions specified under the Michigan laws of descent and distribution, but excluding the State of Michigan as an heir.

4.4.4 Delayed Distribution to Minor. If, under the prior provisions of this Section IV, any portion of the principal of the trust estate shall become payable to any person who shall not have attained the age of twenty one (21) years, then this portion shall vest in that person but the Trustee shall retain such portion in trust for the benefit of such person and shall pay to him or her so much of the net trust income or trust principal as the Trustee, in the Trustee’s sole discretion, shall consider reasonably necessary or desirable to provide for the health, education, support and maintenance of such person and shall accumulate and add to trust principal the remainder of such net income, if any, until such person shall have attained the age of twenty one (21) years, or until his or her death prior to that event, at which time such portion shall also vest in possession, and the Trustee shall distribute to such person, or to his or her estate, as the case may be, all of such portion then in the Trustee’s possession. However, if it appears at any time to be in the best interest of any person for whose benefit the Trustee is holding a share or portion in trust under the provisions of this Section 4.4.4, the Trustee may, in the Trustee’s discretion, distribute and deliver that person’s share or portion to a broker, or domestic financial institution for credit to an account in the name of an adult or trust company as custodian for such person under the Uniform Transfers to Minors Act, or, if adopted in the state of such person’s residence, as the Trustee shall deem best, in which case the receipt of such custodian shall be a complete discharge for the Trustee.

SECTION V Crummey Trust - Distribution of Income and Principal

Each child’s trust share shall be held, administered and distributed subject to the following terms and limitations. 

5.1 Child’s Withdrawal Rights. So long as any one (1) or more of my children is living, each such beneficiary shall possess the right during each calendar year, upon making written demand upon the Trustee, to receive from the Trustee, outright and free from any trust, a certain proportion, or all, of the property transferred or added to that beneficiary’s trust estate during that year by way of inter vivos gifts identified for that beneficiary during that calendar year, but subject to the following specific terms and conditions: 

5.1.1 Right to Withdraw Annually. The beneficiary shall possess the right to withdraw from his or her separate share the amount of any transfer or gift to such share that is to be established on his or her behalf, if in that calendar year, during the trust term, a transfer or gift is directly made to his or her trust, or expressly made to that trust (with written instructions) on his or her behalf. Such withdrawal rights shall be exercised by the beneficiary, or such beneficiary’s legal guardian if he or she is incapacitated and is otherwise unable to exercise such right, after the receipt of a Notice as provided in Section 5.2, by a written demand in which his or her right of withdrawal is exercised, which is timely delivered to the Trustee.

5.1.2 Annual Limitation. However, any such withdrawals by the beneficiary in the aggregate with respect to transfers or gifts to his or her trust from me, or another Donor, shall not exceed in any one (1) calendar year with respect to me and all such Donors, the lesser of: (A) the aggregate value of the transfers; or (B) the greater of: (i) Thirteen Thousand Dollars ($13,000.00)or (ii) five (5%) per cent of the value of the beneficiary’s trust principal computed after the transfer or transfers are added to that grandchild’s trust.

5.1.3 Withdrawal Limitation: Notice. Any transfers or gifts made to a trust which are accompanied by a written Notice from me or another Donor that such addition is not subject to withdrawal pursuant to this Section 5.1.3, shall be excluded from a beneficiary’s withdrawal pursuant to this provision as if such addition had not been made to that beneficiary’s trust estate. During the term of this Trust, if the beneficiary is adjudged insolvent, bankrupt or he or she dies, the provisions of this Section 2.3.1 regarding the beneficiary’s withdrawal rights with regard to his or her trust share shall become void and inoperative upon such event and while such event remains in effect. The beneficiary’s withdrawal rights under this Section 2.3.1 shall not be cumulative from one year to the next.

5.1.4 Non-cumulative Withdrawal Rights. The beneficiary’s withdrawal rights under Section 5.1.1 shall not be cumulative.

5.1.5 Savings Clause. The limitations imposed on my child in this Section5.1.5 are also intended to conform with the provisions of IRC §§2503(b) and IRC §§2041(b)(2), or as such sections of the IRC may be later amended. Any questions relating to these limitations shall be interpreted by the Trustee in order to comply with such IRC sections, or their explanatory Regulations, which may be from time to time modified. Upon any contribution of property to this Trust, or to a trust share, either I, or any other Donor, shall advise the Trustee, in writing, of the extent to which the transfer constitutes a gift of property subject to the terms of this Section 5.1.5. The Trustee may rely upon such direction without further inquiry and without liability to either myself, or any other Donor, or to my child, absent a clear showing of the Trustee’s bad faith.

5.2 Notice of Election to Withdraw. Within seven (7) days after receipt of any gift or transfer, but not later than November 30, of each year of the Trust, the Trustee shall give the beneficiary or, his or her legal guardian, as the case may be, written Notice of transfers into trust and his or her withdrawal rights, together with a description of the nature and amount of each contribution to the beneficiary’s share made by me or by another Donor. The Trustee shall be relieved of this obligation to provide a written Notice if my child already possesses actual notice of the gift to his or her trust share. The beneficiary shall then have up to thirty (30) days from the date of receipt of such Notice, but no later than December 30 in the year in which the gift or transfer was made, in which to timely exercise his or her withdrawal rights as provided in Section 5.1.1. Payment shall be made by the Trustee within thirty (30) days after delivery to the Trustee of an instrument of demand or election of withdrawal signed by the beneficiary, or his or her legal guardian, as the case may be, directly to the beneficiary, or to his or her creditors or to any other person as the beneficiary directs the Trustee in writing.

5.3 Satisfaction of Election to Withdraw. The beneficiary may elect to have his or her timely withdrawal right satisfied by the transfer of an interest in such property in kind, or in cash of equivalent value. However, if there is insufficient cash then available in the beneficiary’s trust to satisfy an election for such cash withdrawal, the Trustee is authorized and directed to promptly borrow from a commercial lending institution or from any other source, whatever amount is necessary to satisfy the beneficiary’s cash withdrawal election using the trust estate as collateral, and if I, or any other Donor, personally guaranty any such loans, we will waive any recourse that we may otherwise have against the trust estate or the Trustee in the event we are called upon to satisfy any loan guarantee. As an alternative source of funds from which to meet the withdrawn amount, the beneficiary shall have the unqualified right, each year, to require the Trustee to offer for sale any group term insurance policy held in this Trust, if any, at a price equal to the federal gift tax value of the premium paid on such policy for that year, and in that event, I or any other Donor, as the case may be, shall be bound to purchase the policy at such established price.

5.4 Failure to Make Demand. If the exercise of the beneficiary’s withdrawal right is not made in accordance with the manner or within the time limits prescribed in Section 5.2, or the beneficiary entirely fails to make such demand within thirty (30) days of his or her receipt of the Notice, any rights to such transferred funds or assets shall immediately lapse, and the addition shall continue to be held as part of the trust estate pursuant to the terms and conditions of his or her trust described in Section 5.6.

5.5 Guardian Designation. If a beneficiary is a minor or under any legal disability at the time of a transfer or gift into this Trust for that beneficiary, the legal guardian for such grandchild under this Trust shall be my attorney, John Scott, Esq., of Traverse City, Michigan, or any successor as appointed, in writing, at any time by the Trustee and delivered to the former guardian and to the beneficiary.

5.6 Disposition of Trust Property.

5.6.1 Discretionary Distributions of Income. After the creation of a beneficiary’s trust, and the lapse or exercise of withdrawal rights as described above, the Trustee shall continue to hold and administer the trust principal, together with all accrued and undistributed income, and the Trustee shall pay, from time to time, and any time, to the beneficiary such amount or amounts of the trust income and the trust principal as the Trustee, in the Trustee’s sole discretion, shall deem necessary or advisable to provide for that beneficiary’s health, education, support or maintenance, taking into account any and all resources then available to that beneficiary, and the beneficiary’s parents’ legal and contractual obligations to support them. The unexpended income, if any, shall be accumulated and added to the trust principal at the end of each accounting period. The Trustee shall be under no obligation to make equal payments of income or principal to each of the beneficiaries when thedecision is made to make a distribution to all beneficiaries from their respective trusts. Furthermore, the Trustee shall be under no obligation to make any such payment to both of the beneficiaries when the Trustee decides to make a distribution to one (1) beneficiary from his or her trust. 

A. Limitations on Education For Child. The Trustee may distribute so much of the net income or principal, or both, or for the use or benefit of any beneficiary without the need for equality, as the Trustee, in her sole discretion, determines to be appropriate to assist that beneficiary to pursue an advanced education. Distributions by the Trustee may include assistance with the cost of tuition, books, fees, supplies, equipment, tutoring, and living expenses. However, trust distributions to assist with educational costs shall not extend beyond six (6) years of undergraduate education.

B. Settlor’s Intent. It is my intent to not totally pay for the beneficiary’s education or provide for a free ride for the beneficiary while he or she attends college. Rather, it is my wish to help a beneficiary who needs assistance and who, by way of his or her own initiative and effort, demonstrates that he or she is also helping himself or herself. In making distributions from each beneficiary’s respective trust, the Trustee shall consider the following with respect to the beneficiary for whom a distribution may be made including, but not limited to, his or her: (i) scholastic ability and achievement; (ii) participation in other activities; (iii) summer employment; (iv) financial need; (v) the availability of scholastic and athletic scholarships; and (vi) the availability of other financial aid. The Trustee may refuse to distribute any trust income or trust principal to the beneficiary and may distribute any income or principal only to provide assistance over and above any other forms of financial aid that a beneficiary may be entitled to receive from any government or private agency or educational institution. A beneficiary must investigate other sources of financial aid available to that beneficiary and take whatever steps may be necessary to apply for such aid before applying to his or her trust for educational assistance.

5.6.2 Right to Income: Age 25. From and after the attainment of age twenty-five (25) years, and until the complete distribution of that beneficiary’s trust as provided, or until such beneficiary’s death prior to that event, the Trustee shall pay to that beneficiary, upon that beneficiary’s written request, in quarterly or more frequent installments, the entire net income from his or her trust. Any undistributed income from such trust shall be accumulated and added annually to the trust principal. The beneficiary’s right to trust income shall be a privilege that may be exercised only voluntarily and it shall not include an involuntary exercise by him or her.

5.6.3 Discretionary Distributions of Trust Principal. In addition to the payment of income to the beneficiary from his or her trust as provided in Section 5.6.2, the Trustee may, but shall not be obligated to, in the Trustee’s sole discretion, pay such amount or amounts of the trust principal of such beneficiary’s trust to him or her in order for him or her, or his or her spouse, to purchase or make a down payment on a home, to engage in a business either alone or in association with others (if the Trustee deems a proposed business to be suitable for that beneficiary or his or her spouse and likely to succeed) to pay for a wedding or to take a honeymoon or other vacation trip. If the trust shall at any time have a principal value of $50,000 or less, the Trustee may, but is not obligated to, distribute such trust principal, together with all accrued and undistributed income, if any, directly to the beneficiary or at his or her direction and thus terminate his or her trust. In determining whether, or to what extent, to make discretionary distributions to or for the beneficiary under Section 5.6.3, the Trustee may, but need not, consider, among other factors, the beneficiary’s accustomed standard of living, other financial resources known by the Trustee to be available to the beneficiary, the beneficiary’s obligation to support other persons, and the obligations of other persons to support the beneficiary. No discretionary distribution shall be made by the Trustee to or for a disabled trust beneficiary if the making of such distribution would cause the beneficiary (or his or her dependents) to be ineligible or disqualified to receive or benefit from any type of federal or state aid including, but not limited to, Supplementary Security Income, state supplementary payments and Medicaid.

5.6.4 Distribution of Trust Principal. From and after the attainment of age thirty (30) years by the beneficiary, the Trustee shall pay and distribute to the beneficiary, or at his or her direction, no more than twenty-five (25%) percent of the trust principal of that beneficiary’s trust as he or she from time to time requests in writing. Upon the attainment of age forty (40) years by the beneficiary, the Trustee shall as soon as practicable pay and distribute to that beneficiary or at his or her direction, the entire then remaining principal of his or her trust, together with all accrued and undistributed income, if any. For purposes of this provision, the value of the principal of any beneficiary’s trust shall be its value as of the time that the beneficiary first became entitled to request a principal distribution plus the value of any subsequent principal additions at the time of each such addition. The beneficiary’s right to trust principal shall be a privilege that may be exercised only voluntarily and it shall not include an involuntary exercise by him or her.

5.6.5 Trustee’s Discretion to Delay Principal Distributions. 

A. Delay of Distribution. The Trustee may delay any trust share principal distribution, despite the terms of Section 5.6.4 when: 

i. The beneficiary is physically, mentally, or emotionally impaired in a manner which affects his or her ability to effectively manage the trust distribution to him or her;

ii. The beneficiary suffers from a substance abuse problem which might adversely affect his or her ability to manage the trust distribution to him or her;

iii. The beneficiary is involved in pending, threatened or potential litigation, bankruptcy or insolvency proceedings or faces other financial problems or marital difficulties which could result in the diversion or dissipation of the trust distribution to him or her;

iv. The beneficiary is involved in a quasi-religious organization or living in a community under a form of government or other condition that would result in a confiscation or appropriation of the trust distribution to him or her;

v. The beneficiary is then receiving financial aid from any federal, state or local government or agency, and his or her eligibility for such financial support would be impaired or lost by a trust distribution to him or her; and

vi. The tax consequences to the beneficiary or to his or her estate of a trust distribution would be disadvantageous to him or her or to his or her estate.

B. Acceleration of Distribution. I recognize that in the future there may be an extraordinary change in conditions with regard to the property rights, death, taxation, and many other social, economic, and political matters which, could I foresee, might lead me to make a different disposition of the property transferred to or by this Trust to or for my children and their descendants. With this in mind, I authorize the Trustee, in the Trustee’s sole discretion, at any time or times despite the terms of Section 4.1.4, to transfer, pay over, and distribute any portion or all of the trust principal to those beneficiaries who are then entitled or authorized, in the Trustee’s sole discretion, to receive income payments from such trust share, such beneficiaries to take by right of representation if they have a common ancestor, otherwise they are to take per capita. I request the Trustee not to make payments of trust principal under this Section 4.1.5(B) because of temporary conditions, but only in the face of changes in general societal conditions that I was unable to foresee and which, in the judgment of the Trustee, would cause the continuance of the Trust to be prejudicial to the best interests and the welfare of my children or the other trust beneficiaries. Any decision by the Trustee with respect to the Trustee’s exercise or nonexercise of any discretionary power under this subsection B, after consulting with the Trust Protector, or the time or manner of the exercise of such power, made in good faith, shall fully protect the Trustee from liability and it shall be binding and conclusive on all persons interested in any trust, share or portion created under this Trust.

5.6.6 Premature Death of Child: General Power of Appointment. Upon the death of the beneficiary for whom a separate trust is created under this Section IV prior to the complete distribution of his or her respective trust as provided in Section 5.6.4, the then remaining principal of the beneficiary’s trust, together with all accrued and undistributed income, if any, shall as soon as practicable be paid and distributed by the Trustee to such person or persons, in such amounts or proportions, and in such a manner as the beneficiary may appoint, including his or her estate, or his or her creditors, or the creditors of his or her estate, by his or her Last Will and Testament, specifically referring to this general testamentary power of appointment. This general testamentary power of appointment shall deem to be exercised in the beneficiary’s Last Will and Testament by and only by an express exercise which specifically refers to this Section 5.6.6. In default of the exercise of the general testamentary power of appointment by such deceased grandchild, or insofar as it shall not extend or take effect, the remaining principal of the beneficiary’s trust, together with all accrued and undistributed income, if any, shall as soon as practicable be paid and distributed by the Trustee in the manner and to the persons described in Sections 4.4.1 through 4.4.4 of this Trust.

SECTION VI Trustee’s Duties and Powers

Any of the trusts created under this Trust shall be held subject to the following terms and conditions. The Trustee shall possess, in addition to any other powers granted to the Trustee by the Michigan Estates and Protected Individuals Code, the following specifically enumerated powers. 

6.1 Trustee Financial Powers. In addition to all powers granted by law, the Trustee shall possess with respect to each trust held under this Trust, exercisable in the sole discretion of the Trustee, the following financial powers: 

6.1.1 Non-Diversification. To retain for any period, without liability for loss or depreciation in value, any property transferred to the Trustee, including partnership interests of any kind, even though the Trustee could not properly purchase the property as a trust investment and though its retention might violate principles of investment diversification or prudence;

6.1.2 Sell; Grant Partition. To sell at public or private sale, wholly or partly for cash or on credit, contract to sell, grant or exercise options to buy, convey, transfer, exchange, or lease (for a term within or extending beyond the term of the Trust) any trust property, and to partition, dedicate, grant easements in or over, subdivide, improve, and remodel, repair, or raze improvements on any real property of the trust estate and, in general, to deal otherwise with the trust property in such manner, for such prices, and on such terms and conditions as any individual might do as an outright owner of the property;

6.1.3 Borrow. To borrow money at interest rates then prevailing from any individual, bank, or other source, whether or not the lender then acts as a Trustee, and to create security interests in the trust property;

6.1.4 Investments. To invest in bonds, common or preferred stocks, notes, real estate mortgages, common trust funds, shares of regulated investment companies, partnership interests of any kind, currencies, mutual funds, money market funds, or other securities or property, including partial interests such as a life estate, term, or remainder interests, without being limited by any statute or rule of law governing trust investments;

6.1.5 In Kind; Partial Interests. To allocate, divide, and distribute trust property in cash or in kind, or partly in each, and to value any such property for those purposes; to allocate different kinds or disproportionate shares of property or undivided interests in property among the beneficiaries or separate trusts without liability for, or obligation to make, compensating adjustments by reason of disproportionate allocations of unrealized gain for federal income tax purposes; and, in funding any fractional shares created under this Trust in kind, to allocate that property in entire or disproportionate shares, as the Trustee determines to be in the best interests of the trust beneficiaries, without compensating adjustments;

6.1.6 Tax Elections. To make such elections and allocations under the tax laws permitted to be made by the Trustee as the Trustee considers advisable (whether or not the election or allocation relates to the trust property), without regard to, or adjustments between, trust principal and trust income or the relative interests of the trust beneficiaries;

6.1.7 Use Nominees. To cause any trust property to be held, without disclosure of any fiduciary relationship, in the name of the Trustee, in the name of the Trustee’s nominee, or in unregistered form;

6.1.8 Voting Rights. To exercise in person or by general or limited proxy all voting and other rights, powers, and privileges and to take all steps to realize all benefits with respect to stocks or other securities; and to enter into or oppose, alone or with others, voting trusts, mergers, consolidations, foreclosures, liquidations, reorganizations, or other changes in the financial structure of any business entity and to exercise, buy or sell subscription and conversion rights and to participate in reorganizations, recapitalizations, consolidations, mergers, exchanges, foreclosures, liquidations, and creditors’ and bondholders’ agreements;

6.1.9 Waive Conflict of Interest. To deal with the fiduciary or fiduciaries of any other trust or estate, even though the Trustee is also a fiduciary of the other trust or estate;

6.1.10 Waive Bond. To the extent that such requirements can legally be waived, no Trustee under this Trust shall ever be required to give bond or security as Trustee, or to qualify before, be appointed by, or account to any court, or to obtain the order or approval of any court respecting the exercise of any power or discretion granted in this Trust;

6.1.11 Compromise Claims. To compromise or abandon any claim in favor of or against the Trust and to arbitrate, defend, enforce, release or settle any claim of or against the Trust, or any trust created under it;

6.1.12 Deal with Estates. To purchase assets from, make loans to, or otherwise deal without restriction with the representative of my estate (or my child’s estate) or the trustee of any trust created by me, and to retain any assets purchased for any period, without liability for loss or depreciation in value, and notwithstanding any risk, nonproductivity, or lack of diversification; the determination of the Trustee with respect to the desirability of any such purchase, loan or other transaction shall be conclusive on all persons, absent the Trustee’s bad faith. The Trustee’s may, but is not required, to sell or purchase property to or from or to lend or borrow money to or from the Personal Representative of my estate and/or the Trustees of any other trust created by me during my lifetime shall be made at fair market value of the property. Any such loans or orrowings shall be made with adequate security and at the prevailing rate of interest. The powers authorized by this provision may be exercised, although the Personal Representative and the Trustee or the Trustees of two or more trusts may be the same person or entity.

6.1.13 Commingle. To commingle for investment purposes the trust property with the property of any other trust held under this Trust or any other trust created by me, allocating to each trust an undivided interest in the commingled property;

6.1.14 Merge Trusts. To merge at any time after my death all the trust property with the property of any other trust created by me during my life or by Will, and held by the same Trustee for the benefit of the same beneficiaries and upon substantially the same terms and conditions as those described in this Trust, and, at the Trustee’s discretion, either administer the merged assets as a single trust or transfer the trust property to that other trust, to be administered under the instrument governing that other trust, and thereafter terminate this Trust as a separate legal entity.

6.1.15 Trust Additions. To receive additional property from me in any event (and, if the Trustee consents in writing, from any other person) by lifetime or testamentary transfer or otherwise, except that no property over which withdrawal rights are to be granted shall be transferred to the Trust, or accepted by the Trustee, after December 15 of any year;

6.1.16 Covenants. To execute instruments of any kind, including instruments containing covenants and warranties binding upon and creating a charge against the trust property and containing provisions excluding personal liability;

6.1.17 All Other Acts. To perform all other acts necessary for the proper management, investment, and distribution of the trust property.

6.2 Trustee Administrative Powers and Rules. The provisions of this Section shall apply to each trust, share, or portion created and held under this Trust. The powers granted in this Section 6.2 may be exercised even after the termination of all trusts under this Trust until actual distribution of all trust principal, but not beyond the period permitted by any applicable rule of law relating to perpetuities: 

6.2.1 No Duty to Inquire. No person paying money or delivering property to any Trustee under this Trust shall be required or privileged to see to its application. The certificate of the Trustee that the Trustee is acting in compliance with this instrument shall fully protect all persons who deal with the Trustee.

6.2.2 Limits on Trustee’s Discretion. Notwithstanding any other provision of this Trust, I limit the general discretionary powers of the Trustee so that (i) no Trustee shall participate in any decision regarding a discretionary distribution to that Trustee personally, except to the extent governed by and made pursuant to a standard under this instrument which constitutes an ascertainable standard within the meaning of IRC §§2041 and IRC 2014, and (ii) no Trustee may use trust income or trust principal to discharge the legal obligation of the Trustee individually to support or educate a beneficiary.

6.2.3 Powers of Appointment. The Trustee shall distribute any trust principal or trust income as to which a power of appointment is exercised to the designated appointee or appointees (whether living at the time of exercise or thereafter born) upon such conditions and estates, in such manner (in trust or otherwise), with such powers, in such amounts or proportions, and at such time or times (but not beyond the period permitted by any applicable rule of law relating to perpetuities) as the holder of the power may specify in the instrument exercising the power. To be effective, the exercise of any power of appointment granted under this Trust shall make specific reference to the provision creating the power. In determining whether a testamentary power of appointment has been exercised, the Trustee, without liability, may rely on a Will admitted to probate in any jurisdiction as the Will of the holder of the power or may assume the holder left no Will in the absence of actual knowledge of a Will within three (3) months after the holder’s death.

6.2.4 Accounting. During my lifetime, the Trustee shall annually account to me and the Trust Protector. The Trustee shall keep records of all receipts and disbursements and send an accounting each year by first class mail to each adult income beneficiary. The Trustee may, but is not required, to send accounts to the remaindermen or contingent remaindermen or to persons entitled to payments only in the discretion of the Trustee. The statement shall be binding upon the person to whom sent, and his or her issue and his or her estate, unless the recipient sends a written Objection to the account to the Trustee within thirty (30) days after receipt. If the Objection cannot be answered to the satisfaction of both the beneficiary and the Trustee, either may then seek settlement of the account in the probate court having jurisdiction over the Trust, or by arbitration under the Rules of the American Arbitration Association. In the event of any such settlement or arbitration proceedings, the Trustee’s reasonable legal and accounting fees and all other reasonable expenses shall be paid from the trust estate.

6.3 GST Administrative Provisions. Notwithstanding any other provision of this Trust to the contrary: 

6.3.1 Related Trusts. If property which is held in, or is to be added or allocated to, a trust pursuant to this Trust is subject to different treatment for any reason for purposes of the federal generation-skipping tax than other property being added or allocated to, or also held in that trust, then the Trustee may (but need not) hold such property instead as a separate trust that is appropriately designated to distinguish it from the trust to which the property otherwise would have been allocated, but that is identical in all other respects to that trust. The identical trusts resulting from application of this Section 6.3 are also sometimes referred to as “related.” 

6.3.2 Allocation of Exemption. If a trust created under this Trust (for this purpose the original Trust) would otherwise be partially exempt from federal generation-skipping tax after the intended allocation of a GST exemption to it then, before such intended allocation and as of the relevant valuation date under IRC §2642 with respect to such allocation, the Trustee may (but need not) create instead two (2) separate trusts of equal or unequal value which shall be funded fractionally out of the available property, and which shall be identical in all other respect to the original Trust, so that the allocation of GST exemption can be made to one (1) trust which will be entirely exempt from federal generation-skipping tax. The two (2) trusts created under this Section 6.3 shall (i) have the same name as the original trust except that the trust to which the GST exemption is allocated shall have the phrase GST exempt added to its name, and (ii) sometimes be referred to as related. As used in this Trust, the GST exemption means the exemption from federal generation-skipping tax allowed under IRC §2631, or as that Code Section is from time to time amended.

6.3.3 Separate Trust to Preserve Exclusion. The Trustee shall not be required to create or administer a trust that is only partially exempt from federal generation-skipping tax, or to commingle property subject to different treatment for federal generation-skipping tax purposes whether because the transferors with respect to the property are assigned to different generations or otherwise. The provisions of this Section 6.3 are intended to enable the Trustee to avoid such situations by empowering the Trustee to segregate trust property that is entirely exempt from federal generation-skipping tax, and the provisions of Section 6.3 should be applied in a manner consistent with this intention. 

A. To the extent it is consistent with the Trustee’s fiduciary obligations, the Trustee, in making discretionary distributions of trust income and trust principal from the related trusts referred to earlier in this Section 6.3, shall take advantage of the opportunities provided by the creation of such related trusts to avoid or delay federal generation-skipping tax when making discretionary distributions, and to maximize the amount of trust property that eventually may be distributed to my grandchildren or more remote descendants without transfer tax of any kind at the termination of all trusts created under this Trust.

B. The Trustee (other than a descendant of mine who acts as Trustee) may at any time merge and consolidate any related trusts under this Trust and thereafter administer them as a single trust.

C. If any portion of a trust named for a grandchild of mine, in the absence of any testamentary power of appointment granted under this instrument to a child, would immediately be subject to the federal generation-skipping tax upon that my grandchild’s death as a result of a taxable termination, then in addition to any other power of appointment granted to that grandchild under this Trust, the grandchild may appoint that portion to the creditors of his (or her) estate. To the extent that the foregoing general power of appointment is in existence on the grandchild’s death, then unless the grandchild directs otherwise by his or her Will, the Trustee shall pay to the personal representative of the grandchild’s estate, from the portion of the Trust to which the power pertains, the amount, if any, by which the estate and inheritance taxes payable in any jurisdiction by reason of the grandchild’s death shall be increased as a result of the inclusion of that portion of the grandchild’s estate for such tax purposes, as certified in writing by that personal representative.

6.3.4 Treat Shares Separately. If a trust is divided into separate trusts, the Trustee may, any time prior to a combination of such trusts, if at all, (i) make different tax elections with respect to each separate trust; (ii) expend principal and exercise any other discretionary powers with respect to such separate trusts differently; (iii) invest such separate trusts differently; and (iv) take all other action consistent with such trusts being separate entities.

6.3.5 Survivorship. Any beneficiary who dies within ninety (90) days after my death shall be deemed to have predeceased me.

6.3.6 Direction to Trustee. To the extent it is consistent with the Trustee’s fiduciary obligations, the Trustee, in making discretionary distributions of net income and principal from the related trusts referred to in this Section 6.3.5, shall take advantage of the opportunities provided by the creation of such related trusts to avoid or delay generation-skipping tax when making discretionary distributions, and to maximize the amount of trust property that eventually may be distributed to my grandchildren or more remote descendants without transfer tax of any kind at the termination of all trusts created under this Trust.

6.3.7 Intent. The provision of this Section 6.3 are intended to enable the Trustee to avoid generation-skipping situations by empowering the Trustee tosegregate trust property: (i) that is entirely exempt from generation-skipping tax from trust property that is not exempt; or (ii) that is otherwise treated differently from other trust property for purposes of the generation-skipping tax, and the provisions of this Section 6.3 should be applied in a manner consistent with this intention.

6.4 Apportionment to Income and Principal. The Trustee shall possess the power to allocate receipts, disbursements and losses to trust principal or to trust income, in accordance with generally accepted accounting practices. In addition, the Trustee shall possess the power to allocate any annuity payment, or any lump sum or periodic payment from a pension, profit-sharing or individual retirement plan in which I was a participant, received by any trust held under this Trust to income and/or principal as the Trustee, in the Trustee’s sole discretion, deems advisable, regardless of the treatment of that payment for income tax purposes. Not withstanding any trust accounting rule to the contrary, the Trustee shall maintain a reasonable reserve for depreciation with respect to any depreciable asset owned by the Trusts or trusts. The term net trust income , wherever used in this Trust, shall mean net income remaining after any such addition to a depreciation reserve.

6.5 Trustee Fees. The Trustee’s compensation for its ordinary services under this Trust shall be at the rates prescribed for similar trust services in its standard compensation schedule in effect at the time of each charging of compensation, unless a different fee arrangement is agreed to in writing by the Trustee. The Trustee shall receive reasonable additional compensation for any extraordinary services requested or required, if any. Any compensation shall be deductible by the Trustee at such time or times and from such source or sources of trust income as it may reasonably determine to be appropriate. It is my precatory intent and expression of intent that any person who acts as individual Trustee shall not be paid compensation from the Trust, but she or he shall be reimbursed from the trust estate for out-of-pocket costs incurred in the administration of this Trust.

6.6 Books of Account. The Trustee shall keep full books of account showing the condition of each trust, which shall be open at all reasonable times to the inspection of the respective beneficiaries of the trusts created under this Trust.

6.7 Contingent Death Tax Payment. Upon my death, if any of the trust estate shall be included in my gross estate for federal estate computation tax purposes other than due to the inclusion of this section, the Trustee shall pay from that portion of the trust estate, all state, inheritance, transfer, successor, legacy and similar taxes (including any interest and penalty but excluding any tax, interest and penalty on any generation skipping transfer as to which I am the deemed transferor ), becoming payable by reason of my death, in the amount of the additional taxes resulting from such inclusion. However, property otherwise excludable in computing any such tax shall not be used. The Trustee shall make payment directly or through the personal representative of my estate, or otherwise as the Trustee deems advisable and the Trustee shall not seek reimbursement for any payment so made. In making such payments, the Trustee shall be entitled to rely completely on the certification of the personal representative of my estate and the Trustee shall be fully protected in so doing.

6.8 Anti-Perpetuities Clause. This Trust shall not be construed as postponing the distribution of any trust beyond the period of twenty-one (21) years less one (1) day from the date of the death of the last survivor of my descendants presently in being, and me. Upon the expiration of such period, the assets of each trust then held under this Trust shall be immediately paid to its current income beneficiary, or to the person who would have been such beneficiary.

6.9 Non-liability of Trustee for Acts of Predecessor Fiduciary. The Trustee shall not be personally liable upon any contract of indebtedness of or claims against the trust estates or upon a mortgage, trust deed, note or other instrument executed under the provisions of this Trust. Any Trustee or successor Trustee may accept and rely upon any account made by or on behalf of the Personal Representative of my estate or any predecessor Trustee under this Trust, and any statement or representation made by any such fiduciary as to the assets comprising this trust estate or as to any other fact bearing upon the proper administration of my estate or the trusts. A Trustee or Successor Trustee shall not be liable for having accepted and relied upon such accounting, statement or representation if it is later proved to be incomplete, inaccurate or untrue. A Trustee or Successor Trustee shall not be liable for any act or omission of any predecessor fiduciary, nor shall a Successor Trustee possess a duty to enforce any claims against any predecessor fiduciary on account of any such act or omission.

SECTION VII TRUST IS IRREVOCABLE

7.1 Irrevocable. This Trust is irrevocable. I realize that the right may be reserved to revoke or amend this Trust, but that right is expressly waived by me and this Trust is not subject to alteration, amendment or revocation, but it may be reformed by a Court of competent jurisdiction or the Trust Protector to more accurately reflect my intention. This Trust shall not at any time, or by any person, be capable of cancellation, revocation, alteration, amendment or modification, in whole or in part, in any manner, except as permitted in this Section or in Sections 2.5, 5.4, 7.2, 7.3 and 7.4. I relinquish all power to amend, revoke or terminate this Trust during its term.

7.2 Trustee’s Release of Powers. The Trustee may, upon giving notice to the income beneficiaries, surrender, disclaim, release, or relinquish, either in whole or in part, or reduce in scope, any administrative or financial power conferred by this Trust which causes unanticipated tax liability, or that is necessary to conform the administrative or financial provisions of this Trust to the requirements of the taxing authorities. The Trustee is, therefore, expressly authorized to enter into any and all agreements with the Internal Revenue Service or any other governmental body or official to execute, from time to time, any declarations of policies or disclaimers restricting the discretion given to it which, in the sole discretion of the Trustee, tend to minimize the income or transfer taxes (if any) caused by this Trust’s provisions.

7.3 Corrections. This Trust may be amended by the Trustee to correct clerical errors, or to more clearly and correctly describe my intent. The Trustee may correct any defects, apply any omission, or reconcile any inconsistencies in the Trust’s provisions in such manner and to such extent as the Trustee shall deem expedient to carry the Trust and its provisions into effect. The Trustee shall be the sole, final, and conclusive judge of such expediency. However, such authority shall be exercised by the Trustee only in its fiduciary capacity.

7.4 Trust Protector. This Trust may be amended by the Trust Protector, if one is appointed by the Trustee as described in Section V.

SECTION VIII CONSTRUCTION

8.1 Trustee’s Construction. The Trustee shall construe the provisions of this Trust. Any construction of this Trust, or any action taken by the Trustee in good faith under it shall be final and conclusive.

8.2 Michigan Law Controls. The validity, effect and interpretation of this instrument and of the property interests created in this Trust shall be controlled by the laws of the State of Michigan.

8.3 Singular/Plural. Where necessary or appropriate to this Trust’s meaning, the singular and plural shall be interchangeable and words of any gender shall include all genders.

8.4 Registration Exemption. This Trust shall be exempt from registration under Section 801 of Michigan Act 542 of 1978, as amended, or any corresponding similar provision of any future Michigan law, including its Estates and Protected Individuals Code.

8.5 Captions; Table of Contents. The captions of the various sections of this Trust and the Table of Contents, are for convenience and identification purposes only. The captions shall in no way define, limit, expand or describe the scope or intent of this Trust or the provisions of this Trust, nor do they in any manner affect this Trust.

8.6 Counterparts. This Trust agreement may be executed in any number of counterparts. Each counterpart shall constitute an original of one and the same instrument.

8.7 Definitions. 

8.7.1 Children and Descendants. For purposes of determining who is a child, grandchild or descendant of mine or of any other person; such terms shall mean: 

A. A. Legal adoption before the person adopted reached the age of twenty-one (21) years shall be the equivalent in all respects to blood relationship; and

B. A person born out of wedlock and those claiming through that person shall be deemed to be descendants: (i) of the natural mother and her ancestors; and (ii) if the natural father acknowledges paternity, of the natural father and his ancestors, in each case unless a decree of adoption terminates such parent’s parental rights.

C. A person who is conceived by artificial insemination shall be regarded as the legitimate child of his or her mother and of the man to whom she was then married provided he has consented to such artificial insemination.

8.7.2 Independent Trustee. Independent Trustee means a Trustee who can possess the powers vested in the Trustee without causing trust income or principal to be attributable to a trust beneficiary for federal income, gift or estate tax purposes prior to the distribution of trust income or principal to the beneficiary, and who is experienced in business, finance or investments or is a licensed attorney, accountant, or financial advisor who is experienced in the areas of trusts or taxes. In the event that any Independent Trustee should for any reason cease to meet such qualifications, he or she shall immediately cease to be a Trustee as though he or she had resigned immediately prior to the occurrence of such disqualification.

8.7.3 Incapacity. Any individual, including a Trustee, may be treated as disabled, incompetent, or legally incapacitatedfor purposes of this Trust if declared or adjudicated as such by a court of competent jurisdiction; or if a guardian, conservator, or other personal representative of such individual’s person or estate has been appointed by a court of competent jurisdiction; or if at least two (2) licensed physicians, each certify that such physician has examined an individual and has concluded that such individual does not possess the mental acuity, by reason of excessive use of drugs or alcohol, accident, physical or mental illness, progressive or intermittent physical or mental deterioration, or other similar cause, to act rationally and prudently in financial matters.

8.7.4 Per Stirpes Distribution. Whenever a per stirpes or by right of representation division of property is directed to be made among a designated person’s issue who survive a designated point of time, the property shall be divided into the number of equal shares necessary to provide one for each child of such person who is living at the designated point of time, if any, and one for each then-deceased child who left descendants then living. The initial division of the property into equal shares shall be made at the children level, as directed in the preceding sentence, regardless of whether or not any such children are then living. The share for each then-deceased child with descendants then living shall be divided in the same manner, with such subdivision repeating at each succeeding generation until the property is fully allocated among then-living descendants. In making this division and subdivision, persons who then are both deceased and who left no then-living descendants shall be disregarded, and persons who have a then-living ancestor who is a descendant of the designated person shall not be entitled to a share.

8.7.5 Ascertainable Standard. Health, education, support and maintenance shall be construed in such a manner as to be an ascertainable standard for federal estate and gift tax purposes, such that the exercise, release, or lapse of a power which is limited by this standard will not be taxable for federal estate and gift tax purposes. In this regard, support and maintenance are synonymous, shall not be limited to the bare necessities of life, and shall be the same as support and maintenance in reasonable comfort. Education shall include (but not be limited to) college and professional education, private schooling at the elementary and secondary school level, and specialized vocational training. Health shall include (but not be limited to) medical, dental, hospital, and nursing expenses and expenses of invalidism. Unless expressly indicated to the contrary elsewhere in this Trust, no Trustee shall be required to consider a beneficiary’s other resources in making a distribution for such beneficiary’s health, education, support, and maintenance.

SECTION IX Successor Trustees. 

9.1 Inability of George F. Bearup, Esq. to Serve. If my attorney, George F. Bearup, Esq., becomes unable to act or to continue to act as Trustee, then he may appoint a Successor Trustee. In the event that my attorney, George F. Bearup, Esq., becomes unable to serve or to continue to serve as Trustee of this Trust and he does not designate a Successor Trustee, by a written instrument, then my attorney, John Scott, Esq., shall appoint a Successor Trustee to this Trust.

9.2 Trustee’s Remote Interest. If, and as long as, a person acts as Trustee who is also, or may be, a present or future beneficiary or possible remainderman of the trust estate, such person shall act strictly as a fiduciary in connection with the exercise of any discretion or in the making of any decision which relates to whether or not, and if so, how much, trust income or trust principal is to be distributed under this Trust to or for the benefit of the beneficiary.

9.3 Successor Trustee. Any Successor Trustee shall possess the rights, powers, discretion, duties, responsibilities, and limitations granted to or imposed upon the original Trustee.

9.4 Removal of Trustee. If all of the trust beneficiaries of this Trust wish to remove the Trustee, or a Successor Trustee, they may do so, if they are all over the age of thirty (30) years, and they act unanimously by a written instrument that is directed and delivered to the then acting Trustee. Thereafter, my children may then nominate and appoint a Successor Trustee, so long as that Successor Trustee is independent and is neither related to nor subordinate to any of the trust beneficiaries, as defined in Section 5.1.

IN WITNESS WHEREOF, I and the Trustee have executed and sealed this Irrevocable Trust Agreement as of the __ day of December, 2000.

WITNESSES:

	________________________________
	________________________________

	
	John Smith, Settlor

	________________________________
	________________________________

	
	George F. Bearup, Esq., Trustee

	________________________________
	


	STATE OF MICHIGAN
	)

	________ COUNTY
	)


Acknowledged before me in [county] County, Michigan, on [date] by [name of person acknowledged].

/s/________________________________

[Notary public’s name, as it appears on application for commission]
Notary public, State of Michigan, County of [county].

My commission expires [date].

[If acting in county other than county of commission: Acting in the County of [county].]
	STATE OF MICHIGAN
	)

	________ COUNTY
	)


Acknowledged before me in [county] County, Michigan, on [date] by [name of person acknowledged].

/s/________________________________

[Notary public’s name, as it appears on application for commission]
Notary public, State of Michigan, County of [county].

My commission expires [date].

[If acting in county other than county of commission: Acting in the County of [county].]
1. The federal gift tax exclusion is $13,000 per donee, per year. IRC §2503 It permits a married couple to transfer up to $26,000 per year of present interests to each donee without impairing their applicable federal gift and estate tax credit or incurring any gift tax. Both parts of a “split gift” by spouses are eligible for the gift tax annual exclusion. IRS Announcement 83–55, 1983–13 I.R.B. 14 Any outright transfer for the gift tax annual exclusion is also exempt from the generation skipping transfer tax (GST). Not all non-taxable gifts to trusts, however, will be exempt from the GST. The inclusion ratio of a Trust will be increased even when non-taxable gifts are added to it unless: (i) the Trust only benefits one (1) “skip person,” and no one else, and (2) the Trust’s assets will be included in the person (skip person’s) gross estate. IRC §2642(c)(2)

2. In an attempt to prevent or limit the advantage of a child’s lower marginal income tax rate, Congress created special tax rules for investment income for children under the age of fourteen (14) years. This is commonly referred to as the “Kiddie Tax.” The most obvious form of investment income is the income that is generated by property that is received by the child as a gift and held by a custodian. The “Kiddie Tax” covers UGMA/UTMA accounts and income that is paid by IRC §§2503(b) or IRC 2503(c) Trusts. Consequently, the advantage associated with shifting income from a higher income tax bracket parent to a lower marginal income tax bracket child is limited by the “Kiddie Tax,” which taxes a portion of the unearned income of any child under the age of fourteen (14) years at the parent’s top income tax rate. A notable exception to these general rules is that a child’s earned income is not subject to the “Kiddie Tax.” Earned income will be taxed at the child’s own income tax rate. If a child receives unearned income, e.g., dividends, interest, royalties, and rents that exceeds $1,400 in calendar year 2000, the first $700 is off-set by the child’s own standard deduction. The second $700 is taxed at the child’s own low income tax rate. Any unearned income that exceeds $1,400 is taxed at the child’s parents’ top income tax rate. A taxpayer who can be claimed as a dependent on another taxpayer’s income tax return is not entitled to claim his or her own personal exemption. This rule effectively prohibits all children from claiming a personal exemption. (In calendar year 2009 a taxpayer’s personal exemption is $3,650.) Strategies often pursued by parents to minimize the adverse impact of the “Kiddie Tax”" include using an IRC §2503(c) Trust to accumulate income until the child attains the age of fourteen (14) years; or investing in income tax deferred assets such as Series EE U.S. Bonds, zero coupon bonds, growth stock, deep discount tax-free municipal bonds, and life insurance or annuity policies on the life of the child.

